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An electronic record is deemed to be received by an addressee when the
record enters the addressee’s information system. If the addressee has not
designated or does not use an information system for the purpose of
receiving electronic records, the legislation deems the addressee to have
received the record on the addressee becoming aware of the record in the

addressee’s information system.

Electronic records are deemed to be sent from the originator’s place of
business and to be received at the recipient’s place of business. If there are
multiple places of business, the relevant “place of business” is generally the

place of business with the closest relationship to the underlying transaction.
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PRIVACY'

16.1  Personal Information Protection Legislation

The federal Personal Information Protection and Electronic Documents Act
(“PIPEDA”") governs how private sector entities collect, use and disclose
personal information in the course of carrying on commercial activities. It is
intended to balance individuals’ privacy rights with the need of
organizations to obtain and use personal information for purposes that a

reasonable person would consider appropriate in the circumstances.

Personal information is expansively defined in PIPEDA to be “information
about an identifiable individual”, with the exception of the name, title, or
business address or telephone number of the organization’s employees. The
federal Privacy Commissioner is vested with substantial authority under
PIPEDA to receive complaints, conduct investigations and issue reports on

his or her findings. Court proceedings are also available under PIPEDA.

Since January 1, 2001, PIPEDA has applied to private sector federal works
and undertakings in respect of both customer and employee information,
and to inter-provincial flows of personal information for consideration. On
January 1, 2002, PIPEDA’s application was broadened to include personal
health information by federally-regulated organizations in the course of

commercial activities.

The last stage took effect on January 1, 2004, when all private sector entities
in Canada were brought within the ambit of PIPEDA. If, however, a province
has enacted “substantially similar” privacy legislation for the private sector,
the federal cabinet may exempt from compliance with the Act any

organization that collects, uses or discloses personal information solely

! Current as of May 1, 2010.
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within that province. British Columbia has enacted the Personal Information
Protection Act and Alberta has enacted its own Personal Information
Protection Act. Québec has had personal information protection legislation
in place since 1994. These statutes have been deemed to be “substantially
similar” to PIPEDA such that the operation of PIPEDA has been supplanted
in British Columbia, Alberta and Québec.

Some provinces, such as Alberta, British Columbia and Ontario have also
enacted legislation specifically governing the collection and disclosure of

health information.

PIPEDA and its provincial counterparts generally require compliance with

the following principles:

e Accountability: An organization is responsible for personal
information under its control and must designate an individual or
individuals who are accountable for its compliance with the

legislation.

e Identifying Purposes: The purposes for which personal
information is collected must be identified by the organization at

or before the time the information is collected.

e Consent: The knowledge and consent of the individual are
required for the collection, use or disclosure of personal

information, except where inappropriate.

e Limiting Collection: The collection of personal information must
be limited to that necessary for the purposes identified by the

organization.

e Limiting Use, Disclosure and Retention: Personal information
must not be used or disclosed for purposes other than those for
which it was collected, except with the consent of the individual or
as required by law. Personal information shall be retained only as

long as necessary for the fulfilment of those purposes.
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e  Accuracy: Personal information must be as accurate, complete and
up-to-date as is necessary for the purposes for which it is to be

used.

e  Safeguards: Personal information must be protected by security

safeguards appropriate to the sensitivity of the information.

e Openness: An organization must make readily available to
individuals specific information about its policies and practices

relating to the management of personal information.

e Individual Access: On request, an individual must be informed of
the existence, use, and disclosure of his or her personal
information and must be given access to that information. An
individual must be able to challenge the accuracy and
completeness of the information and have it amended as

appropriate.

e Challenging Compliance: Individuals must be able to address a
challenge concerning compliance with the above principles to the
designated individual or individuals accountable for the

organization’s compliance.

Of particular note to those with international parent companies or service
providers to whom they transfer personal information is the requirement
that this be disclosed in the organization’s privacy policy. Further, the
individuals whose information is collected must be informed of the transfer
to the foreign entities and provided with appropriate contact information
for obtaining details on the privacy obligations of the foreign entities.
While this requirement has been held to exist in privacy legislation across

Canada, it was recently made explicit in Alberta’s Personal Information Act.
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16.2  Other Privacy Obligations

In addition to PIPEDA and provincial legislation dealing specifically with
the collection, use and disclosure of personal information in the private
sector, businesses may have additional statutory privacy obligations. For
example, several provinces have enacted legislation, such as the British
Columbia Privacy Act, which makes it an actionable wrong for one person,
wilfully and without claim of right, to violate another’s privacy. Under the
Privacy Act, the nature and degree of privacy to which a person is entitled in
any situation will depend on what is reasonable in the circumstances, giving
due regard to: the lawful interests of others; the nature, incidence, and

occasion of the act or conduct; and any relationship between the parties.

Businesses dealing with Canadian governmental bodies should also be
aware of the privacy aspects of federal and provincial access to information
legislation, such as the provincial Freedom of Information and Protection of
Privacy Acts, the federal Access to Information Act and the federal Privacy Act.
Subject to certain exceptions, these statutes generally restrict the ability of
governmental bodies to disclose personal information to third parties, and
in British Columbia, impose obligations on private sector businesses that
act as “service providers” to governmental bodies. However, these statutes
also impose significant disclosure obligations on governmental bodies that
do not exist for private enterprises, which should be considered when

disclosing information to them.
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REAL PROPERTY ACQUISITIONS
IN CANADA'

In Canada, different types of interests in land may be privately held and
transferred, including, for all provinces governed by a common law system
(i.e., all provinces other than Québec), freehold, leasehold, legal or
beneficial interests and for the Province of Québec, ownership,
emphyteusis, superficies, etc. To facilitate the transfer of title to privately

held land, there are public land registration systems in place.

Since the provinces have jurisdiction over "property and civil rights", each
province and territory has developed its own rules and procedures regarding
privately held land registration. For historical reasons, Québec has
maintained a civil law system (based on a civil code) that is quite different
from the common law system maintained by all other provinces. The
provincial governments provide or facilitate electronic and/or physical
facilities for the registration, storage and retrieval of documents affecting
title to land, but do not have an active role in transfers of land. To effect
certain transfers of land, specific documents, some of which are quite

technical, must be filed.

In Canada, there are different land registration systems. In Western Canada
the "Torrens" system governs. In the Atlantic provinces, historically the deed
registration system governed. However, some of the Atlantic provinces have
been moving towards a form of land titles registration system. In Ontario,
while there is both a land titles registration system (or land titles system)
and deed registration system (or registry system), substantially all of the

lands not previously subject to the land titles system have been or are being

! Current as of September 1, 2010.
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converted from the registry system to the land titles system. In Québec, the
deed registration system governs. So, the dominant Canadian land system is

the land titles system.

In the registry system, the system acts as a "depository" for documents
affecting title. When land is acquired, one examines all of the documents in
the registry system for a certain period (40 years) to determine if others hold
an interest in the land being purchased and to confirm "good title" (that is,
ownership). In the registry system, the provincial government does not
guarantee the validity of any registered document or "good title". An
increasing percentage of purchasers in Ontario (for example) are turning to
title insurance as a means of protecting against certain defects and issues,
including fraud and forgery, whether the property is governed by the registry
system or land titles system.

The "Torrens" system of land registration, being a form of land titles system,
simplifies and expedites land conveyances and provides greater certainty of
title. This system provides a generally reliable record of the registrable
interests currently affecting the land. Generally, no enforceable interests are
created in the land until they are registered. However, there are some
exceptions such as statutory liens. Statutory liens are charges in favour of the
Crown which arise from the failure of present or past owners to pay
amounts owing pursuant to various provincial statutes and may attach to
the land and be effective without registration against the title of the land in
the applicable land title office. If one suffers a loss due to inaccuracies
created by a breakdown of the Torrens system, one may be compensated

through an assurance fund maintained by the particular province.

Failure to register an interest in land may result in serious consequences
under each land registration system. For example, if an interest is not
registered, the estate or interest claimed in the land may not be enforced
against a third party who, for valuable consideration and without notice of
that unregistered estate or interest, obtains an interest in the land. Also, in
the registry system, if an interest is not registered, that interest may lose
priority when subsequent interests are registered before it. So, it is
important to become familiar with the laws of each jurisdiction, to ensure

that good title is given and received.
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When purchasing land in Canada it is important to consider not only what
is being acquired, but also how it is being acquired. A purchaser should
consider the various encumbrances that may affect the title to the land
because some encumbrances may severely restrict the use that may be made
of the land. Searches may be required to ascertain all of the encumbrances
on the land and a review of the documents that create the encumbrances
may be quite complex. If there is more than one purchaser, they should
consider if they want to take title as joint tenants or tenants in common (in
the common law system). How purchasers take title will affect each of their

subsequent rights to deal with the land.

There are few restrictions on the ownership of land in Canada by non-
residents. Provinces such as Alberta, Saskatchewan, Manitoba and Prince
Edward Island limit the types and/or amount of land that can be owned by
non-residents. In the case of Nova Scotia, British Columbia or Québec,
procedural restrictions are placed on non-residents interested in acquiring
real estate in Canada. Most provinces also place restrictions on foreign
corporations. All provinces require corporations incorporated outside
Canada to be licensed or registered in that province if they intend to carry
on business in that province. The concept of "carrying on business" is a

broad one, and typically includes holding an interest in real property.

Taxation issues also arise. A transfer of an interest in land may attract
provincial and/or municipal transfer or registration taxes as well as the
federal goods and services tax ("GST"). In addition, certain provinces levy
sales taxes that may apply to the transfer of the interest in land and/or any

associated chattels.

Each province (and some municipalities) has the authority to impose
transfer or registration taxes, and accordingly the amount of such taxes vary
from province to province and sometimes from municipality to
municipality. In addition, each province may establish guidelines for

specific tax exemptions which may be available to purchasers.

Every transfer of an interest in land is subject to GST unless a specific
exemption is available. The most common exemptions are those available to

purchasers of previously occupied residential property and non-commercial
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vacant land sold by an individual. GST is currently payable at a rate of 5%.
Certain provinces have harmonized their provincial retail sales taxes with
the federal GST which has the effect of raising the rate of the GST in those
provinces. In New Brunswick, Newfoundland and Labrador and Ontario the
rate is 13%. In British Columbia the rate is 12% and in Nova Scotia the rate
is 15%. The Province of Québec imposes a separate tax which is similar to
the federal GST and applies to transfers of land to which the GST applies.
Manitoba, Saskatchewan and Prince Edward Island impose retail sales taxes
which generally do not apply to real property but do apply to most chattels
which form part of the acquisition.
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ENVIRONMENTAL LAW'

Canadians have a well-developed regulatory regime for environmental
protection. The environment is where the federal and provincial
governments have shared jurisdiction. While the provinces have been most
active in this area, the federal and local governments have also enacted
environmental legislation. The federal, provincial and local laws use a
regulatory system to control (and in some cases eliminate) the adverse
environmental effects resulting from industrial and commercial activities.

The environmental laws apply to both new and existing businesses.

18.1 Permits

The federal and provincial laws require environmental permits to be
obtained for many industrial and commercial activities. The permits are
designed to restrict and control the discharge of pollutants into the
environment. It is an offence under most of these laws to operate contrary
to the terms of, or without having first obtained, an environmental permit.
The monetary penalties for environmental offences are designed for
deterrence and are therefore potentially severe. Several jurisdictions are
moving towards “codes of practice”, or other similar regulatory
mechanisms, whereby the requirement to obtain a waste discharge permit is
replaced by registration and compliance with an industry-specific code of

practice or regulation.

18.2  Contaminated Sites

Several provinces have enacted contaminated sites legislation that imposes

liability on parties connected to a contaminated site, even if those parties

! Current as of May 1 2010.
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did not cause the contamination. Accordingly, anyone proposing to invest
in an existing business should investigate whether the business and its
assets, such as any real property holdings, are in compliance with the
applicable environmental legislation. It is also advisable to have a reputable
consultant conduct appropriate studies in order to determine whether any

real estate holdings contain contamination.

18.3  Environmental Impact Assessments

The federal laws, and many provincial laws, require environmental
assessments of certain types of industrial and commercial projects and
activities before they are undertaken. These environmental assessments
generally require a study and consideration of the effect of the project or
activity on air and water quality, fisheries, wildlife, recreational land use and
nearby communities. The impact of the project or activity on First Nations
is also a factor taken into consideration. The outcome of the environmental
assessment may result in the regulators imposing conditions to moderate or
eliminate the effect of the project or activity on the environment before
work on the project or activity may proceed. The project or activity may also
be prohibited from proceeding altogether. Investors contemplating a new
venture, particularly in the manufacturing, processing or natural resource

sectors, should consider carefully the applicable environmental legislation.

18.4  Species Protection

Legislation at both the federal and provincial levels has been enacted with
the intention of protecting animal and plant species from adverse effects
caused by human intervention. The federal Species At Risk Act, a fairly recent
addition to the portfolio of species protection tools, aims to prevent wildlife
species from becoming extinct and to secure the necessary actions for their
recovery. It applies to all federal lands in Canada, all wildlife species listed
as being at risk, and their critical habitat. Another example is the federal
Fisheries Act which protects fish and fish habitat, with key provisions
including a prohibition against the harmful alteration, disruption or
destruction of fish habitat and a prohibition against the deposit of

deleterious substances into waters frequented by fish. Provincial legislation
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may also address species protection in matters within its jurisdiction, such
as the designation of sensitive streams and riparian setback regulations.
Legislation designed to protect species is used both to prohibit certain
activities and provide certain exceptions in the form of permits. When
purchasing property or investing in a business with plans to redevelop, it is
important to ensure that due diligence is conducted to identify any relevant

species or habitat (for example, streams) that might impede the project.

18.5  Transportation of Dangerous Goods

The movement of dangerous goods domestically and across international
borders is another major focus of environmental regulation. Both federal
and provincial laws prescribe standards of care as well as the content, form
and substance by which the import and export of hazardous wastes and the
local movement of hazardous goods are undertaken. Generally,
transportation of dangerous goods laws apply to carriers, shippers and
transportation intermediaries (including freight forwarders, warehouses and
customs brokers), although other businesses may be subject to regulatory
requirements in certain circumstances. Movement across international
boundaries of hazardous waste as well as hazardous materials to be recycled
requires mandatory notification to the proposed importing country before
shipment. Waste may only be imported into Canada if not prohibited by

federal and applicable provincial laws.

18.6  Climate Change

Climate change is an area which is receiving ever-increasing attention
worldwide, including in Canada, which has ratified the Kyoto Protocol and
committed to a reduction of greenhouse gas (“GHG”) emissions to
6 percent below its 1990 emission levels by the end of the first Kyoto
commitment period. The federal government which initially ratified the
Kyoto Protocol has now indicated that it will be unable to meet the
commitments made under the Protocol. However, certain provinces, such as
Alberta, Ontario, Québec and British Columbia, have introduced GHG
regulations largely in an effort to pre-empt federal regulation. Regulatory

developments at the federal level are still at an early stage and likely reliant
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on progress in regulating this area of concern by the U.S. federal
government. Requirements to report annual GHG emissions above certain
thresholds are now in effect and GHGs have been added to the list of
substances specified for regulation under the federal Canadian
Environmental Protection Act. Canada proposed in 2005 to introduce a
domestic GHG offset credit system. However, with the election of the federal
Conservative government in early 2006 Canada continues to consider its
position with respect to the Kyoto Protocol as it becomes increasingly
evident that Canada will not meet its Kyoto target. More recently, the federal
government has announced its intentions to create an “intensity” based
system for reducing carbon emissions which is at odds with most of the

existing and proposed provincial plans.

18.7 Water

Constitutional division of responsibility for water is complex. The provinces
have primary responsibility for managing water, which they do through water
laws that generally include a requirement to obtain a licence or other form of
authorization for water use (which may be applicable to surface water and/or
groundwater), regulation of discharges to water, and delegation to local
governments. Drinking water quality is also of primary importance to
legislators, particularly given several recent high profile health incidents
related to drinking water, and all provinces have enacted measures to protect
drinking water quality and to regulate those constructing and operating
drinking water systems. The federal government has jurisdiction over some
matters that bear on water management, including fisheries, navigation,
international relations, federal lands and aboriginal people. The Canada Water
Act provides a framework for joint federal-provincial management of Canada'’s
water resources. The Act provides for cooperative agreements with the
provinces to develop and implement plans for the management of water
resources. The International Boundary Waters Treaty Act and related regulations
prohibit the bulk removal of boundary waters from Canadian basins for any
purpose, including export. All provinces also have in place legislation,
regulations or policies prohibiting the bulk removal of water (defined as the
removal and transfer of water out of its basin of origin by man-made

diversions, tanker ships or trucks, and pipelines).
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TAXATION'

The two important concepts on which Canada's tax laws are based are
residency and source. In Canada, income earned by Canadian residents and
income earned by non-residents sourced in Canada are subject to Canadian
income tax. Under Part I of the federal Income Tax Act ("ITA"), Canadian
residents are taxed on their world-wide income, whereas non-residents are
taxed on Canadian source income which generally includes income that
arises from employment in Canada, a business carried on in Canada, or the
disposition of "taxable Canadian property". Under Part XIII of the ITA, non-
residents may also be subject to Canadian withholding tax on certain types

of passive income, including interest, dividends, rents, and royalties

19.1  Residency

An individual's residency for Canadian income tax purposes generally
involves a determination as to whether the individual was "ordinarily
resident” in Canada or has otherwise established significant residential ties
to Canada. The ITA also deems certain persons to be resident in Canada. An
individual who is physically present in Canada for a total of 183 days or
more in any year is deemed to be a resident of Canada for the entire year.

A corporation is deemed to be a resident of Canada for tax purposes if it was
incorporated in Canada at any time after April 26, 1965. In addition, a
corporation incorporated in a foreign jurisdiction will be resident in Canada
if the directors meet in Canada or control over the corporation is exercised
in Canada. If the foreign jurisdiction is a country with which Canada
maintains a tax treaty, further tie-breaker rules may apply if an individual or

corporation is found to be resident in more than one country.

! Current as of August 1, 2010.
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19.2 Income Tax Rates

Federal taxes on personal income are marginal, increasing with the amount
of income. The federal marginal rates for individuals for the 2010 year are:
15 percent on the first C$40,970 of taxable income; 22 percent on the next
C$40,971; 26 percent on the next C$45,079; and 29 percent on amounts in
excess of C$127,022. In addition to federal income tax, provincial or
territorial tax is also assessed on income. The highest combined marginal
income tax rates currently vary from 39 percent (Alberta) to 50 percent
(Nova Scotia).

The federal corporate tax rate is currently 18 percent (as of January 1, 2010),
after applying all scheduled rate reductions. Provincial corporate tax rates
on general corporate income vary by province, ranging (as at January 1,
2010) from 10 percent (Alberta) to 16 percent (Nova Scotia and Prince
Edward Island). Preferential rates are available for all or a portion of the
active business income earned in Canada by "Canadian-controlled private
corporations” and in some cases for Canadian manufacturing and

processing profits.

19.3  Filing and Reporting Requirements

Canadian residents are required to file an annual Canadian income tax
return with the Canada Revenue Agency ("CRA") and report their worldwide
income. As well, information returns are required to be filed by Canadian
residents with respect to certain foreign property interests, as well as certain
transactions with non-arm's length non-residents or foreign trusts.
Corporations must file a corporate income tax return within six months

after the end of their taxation year.

Non-residents liable to tax under the ITA must also file a tax return with the
CRA. Non-residents may also be required to make self-assessed payments of
estimated tax under the rules applicable to resident taxpayers. Passive
receipts of income such as dividends will not, in and of themselves, subject
non-residents to filing a Canadian tax return. However, the payor of such

amounts must issue information slips that are submitted to the CRA.
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A reporting and enforcement system is also provided for under the ITA for
dispositions of certain properties (being "taxable Canadian property") by
non-residents of Canada. This system allows the CRA to enforce the
taxation of such non-resident dispositions through the possible imposition
of penalties on purchasers for any failure to comply with the reporting

requirements.

19.4  Business Income

The incidence of Canadian tax on a non-resident’s business income is
typically dependent on whether the business activity is sufficient to create
a taxable presence in Canada. A non-resident will be taxable on income
from a business if the non-resident “carried on a business in Canada”. The
question of whether or not a business is being carried on in Canada must
be determined by reference to both common law doctrines and certain
deeming rules. If, however, a non-resident carries on business in Canada
and is resident in a country that has a tax treaty with Canada, income
earned from the business is subject to tax in Canada only to the extent that
the business is carried on through a “permanent establishment” in Canada.
If so, the business profits may be taxed in Canada but only to the extent

that the profits are attributable to that permanent establishment.

19.5  Employment Income

The ITA provides that non-residents are taxable in Canada if they are
employed in Canada and their taxable income is attributable to the duties
of the office or employment performed by them in Canada. Whether an
individual is employed in Canada is dependent on the location where
employment services are physically performed. If a non-resident renders
services to a Canadian resident remotely via telephone, the Internet or other
means of communication, the services are generally not considered to be
rendered in Canada. The employer's residence is generally irrelevant to the

determination of the source of employment income.

Relief from Canadian taxation of employment income may be available in

certain circumstances. Under many of Canada's tax treaties, income from

-93 -



DoiING BuUsiNESs IN CANADA

services performed in Canada is not taxable in Canada if:

e the taxpayer is present in Canada for a period or periods not
exceeding 183 days in a calendar year (or any 12-month period);

and

e theremuneration is not deductible in computing the income under
the ITA of an employer who is a Canadian resident, or in
computing the income attributable to a non-resident employer's

permanent establishment or a fixed base in Canada.

19.6  Income from the Disposition of Certain Properties

Non-residents are liable to Canadian tax on capital gains derived from the
disposition of "taxable Canadian property". "Taxable Canadian property" is
defined to include, among other items, real property and resource property
in Canada, assets used in carrying on a business in Canada, and shares in
the capital stock of certain corporations. Any disposition of such property
must be reported. The 2010 Federal Budget significantly narrowed the scope
of property that would qualify as "taxable Canadian property".

Again, relief from taxation may be available under one of Canada's tax
treaties. The general pattern of Canada's treaties is to restrict Canada's
jurisdiction to tax only those capital gains realized by the non-resident on
the "alienation" of immovable (real) property or property of a permanent
establishment or fixed base. In the case of gains arising from the alienation
of other types of property, Canada is generally precluded by virtue of its

treaties from levying tax.

19.7  Withholding Taxes

Interest, rent, royalty, dividends, management or administration fees, and
other specified amounts paid or credited by a Canadian resident to a non-
resident person are subject to a 25 percent non-resident withholding tax.
Where the non-resident person receiving the payment is resident in a
country with which Canada has a tax treaty, the withholding tax rate is
usually reduced under the terms of the applicable treaty. Certain types of
payments are specifically exempt from this withholding tax, including
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certain types of interest payments and royalty payments. All non-
participating interest payments on arm's length debt owed by a corporation

will be exempt from withholding tax.

19.8 Branch Tax

The ITA also imposes a "branch tax" on any non-resident corporation
carrying on business in Canada. This tax is meant to be a proxy for
Canadian non-resident withholding tax on dividends paid by a Canadian
subsidiary to its non-resident parent corporation. In the absence of the
branch tax, a Canadian branch would be a tax-preferred alternative to a
Canadian subsidiary because income earned through the subsidiary would
be subject to both tax on business income and tax on dividends distributed
to the non-resident shareholder. In contrast, income earned through the
branch would be subject only to business income tax. As a result, a
25 percent branch tax is levied on the non-resident's Canadian source

business profits, subject to certain adjustments.

Where the rate on dividends paid to a non-resident is reduced by treaty, the
branch tax rate is typically correspondingly reduced. A treaty may also
provide additional relief from branch tax. For example, the Canada-US
treaty provides that the first C$500,000 of after-tax profits is exempt from

branch tax..

19.9 Canadian Taxation of Non-Resident Trusts

As discussed earlier, a taxpayer's residency will govern the extent of Canada's
jurisdiction to tax. Accordingly, as with non-resident individuals, a non-
resident trust is not taxable in Canada unless it derives Canadian-source
income. However a non-resident trust can become subject to Canadian tax
on its worldwide income if it is deemed to be resident in Canada in certain

circumstances.

19.10 Capital Tax

Some provinces levy corporate capital tax at rates that vary depending on the

province.
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19.11 Commodity and Sales Taxation

The federal government and most provincial governments also impose
various taxes on the sale of goods and services and, in some cases, on the
transfer of real property. These taxes include excise, sales, fuel and land

transfer taxes.

19.12 Value-Added Taxes

Canada imposes a multi-staged goods and services tax ("GST") under the
Excise Tax Act on the consumption of goods and services in Canada. Some
of Canada’s provinces have chosen to harmonize their retail sales taxes
with the federal GST. While GST is collected by all businesses at each stage
in the production or marketing of goods and services, the burden of the tax
is borne by the ultimate consumer. Under this system, businesses collect
tax on their sales and claim a credit, referred to as an input tax credit, for
any tax paid on their purchases. While most sales of goods and services are
subject to GST, some goods and services are exempt or zero-rated (taxable
but at a rate of zero percent). Presently (2010) the rate of the federal GST is
5 percent. In provinces which have harmonized their taxes, the combined
tax (commonly referred to as the harmonized sales tax or HST) rate varies
from 12 percent to 15 percent (British Columbia - 12 percent, Ontario,
New Brunswick and Newfoundland and Labrador - 13 percent, Nova

Scotia - 15 percent).

GST also applies to imports of goods and is usually paid by the importer of
record. The GST is payable on the duty-paid value of goods, meaning the
value for customs purposes, plus applicable customs duty, additional duty,
countervailing duty or anti-dumping duty and excise tax. If the importer of
record is registered for GST purposes and will resell the goods or otherwise
use them in taxable activities, the importer will be able to recover the GST

paid by way of input tax credit.

19.13 Provincial Retail Sales Tax

The provinces of Saskatchewan, Manitoba and Prince Edward Island,
impose retail sales taxes. These taxes are levied directly on the purchaser,

consumer or lessee of taxable goods and services. It is generally levied on
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the sale or lease price of the goods or services being taxed. The rates of tax

vary among the provinces and range from 5 percent to 10 percent.

In Québec, a separate sales tax is levied and it is generally applicable to the
same goods and services as the GST. The Québec tax is a value-added tax,

similar in nature and application to the federal GST.

Businesses providing goods or taxable services in a province that levies a
separate sales tax must obtain a provincial vendor's licence. The licensed
vendor acts as an agent of the province in collecting the tax imposed on the
purchaser or consumer. Generally, an exemption is provided for sales
between licensed vendors as long as the goods are acquired for resale and

not for personal consumption or use.

19.14 Other Provincial Taxes

Most provinces impose a tax on forestry and mineral operations and a
royalty on petroleum and natural gas production. Additional taxes and
levies are imposed on other commodities, such as alcoholic beverages,
tobacco products, fuel and other specific items at either or both the federal
or provincial levels. Certain provinces and municipalities also impose taxes

on transfers of real property.
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INSOLVENCY AND
RESTRUCTURING'

Bankruptcy and insolvency are matters of federal jurisdiction and are
principally governed by the federal Bankruptcy and Insolvency Act (“BIA”)
and the Companies’ Creditors Arrangement Act (“CCAA"). The BIA, among
other things, provides for the liquidation of the assets of an insolvent
person and the fair and orderly distribution of the proceeds among the
bankrupt'’s creditors. It also allows for the reorganization of financial affairs
to satisfy creditors without a bankruptcy. The CCAA provides a framework
for the reorganization of insolvent corporate debtors with debts exceeding
C$5,000,000 by allowing the insolvent corporation to negotiate
arrangements to the satisfaction of its creditors. Provincial receivership laws
complement federal bankruptcy legislation, but federal laws retain

paramountcy with respect to issues of bankruptcy and insolvency.

The most common forms of insolvency proceedings are: (a) BIA
liquidation (bankruptcy); (b) BIA reorganization; (c) CCAA

reorganization; and (d) private or court-supervised receivership.

20.1 BIA Liquidation (Bankruptcy)

A sole proprietor, a partner or a corporation can become bankrupt either

voluntarily or involuntarily in one of three ways:

e An insolvent person, who resides, carries on business, or owns

property, in Canada, is indebted to creditors for at least C$1,000,

' Current as of March 1, 2010.
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and is insolvent on a balance sheet test or has ceased to meet
liabilities as they fall due, may make a voluntary assignment into

bankruptcy.

e An insolvent person may attempt a reorganization by filing a
proposal under the BIA. If the proposal is rejected by the person’s
creditors, the person is deemed to have assigned itself into
bankruptcy, and once bankrupt, all unsecured creditors of the
bankrupt are stayed from taking or continuing any proceedings

against the bankrupt or its assets.

e A debtor, who resides or carries on a business in Canada and is
indebted to creditors for at least C$1,000 and has committed an act
of bankruptcy, may be subject to an involuntary petition into

bankruptcy by a creditor, which, if successful, results in bankruptcy.

On bankruptcy by any of these methods, all of the property of the bankrupt
vests in a trustee in bankruptcy who is charged with the administration of
the bankrupt’s estate. (However, secured creditors are not affected by the
stay and can realize on their claims against property of the bankrupt, in
accordance with their ordinary rights.) After secured creditors have enforced
their security, the trustee in bankruptcy liquidates the bankrupt’s remaining
assets and pays a pro rata dividend to the unsecured creditors after payment

of priority or preferred claims under the BIA.

20.2  BIA Reorganization

Reorganization under the BIA takes place in the form of a proposal. A
proposal is a contract between the debtor and the creditors to allow for a
restructuring of debts so that the claims of creditors can be satisfied without
the debtor proceeding to a liquidation of assets through bankruptcy.
Proposals can be made by an insolvent person, a bankrupt, a trustee of a
bankrupt’s estate, a liquidator of an insolvent person’s estate, or a receiver
of an insolvent person. Once the debtor files a Notice of Intention to Make

a Proposal, and after the proposal is filed, a stay of proceedings prevents
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both secured and unsecured creditors from commencing or continuing
proceedings against the insolvent person. A proposal trustee monitors the
reorganization, but the insolvent person remains in possession and control
of its business and assets. The BIA does not set out specific criteria for the
proposal, but a successful proposal requires approval by a majority in
number and by a two-thirds majority in dollar value of claims that are voted
for each class of creditors, as well as court approval for fairness. If a class of
secured creditors does not vote in favour of the proposal, then it is not
binding on that class of secured creditors. However, if a class of unsecured
creditors or the court rejects the proposal, then the debtor is deemed to have

made an assignment into bankruptcy.

20.3 Reorganization under the Companies’ Creditors
Arrangement Act

The CCAA is the preferred statute in Canada for restructuring large
corporations. The CCAA allows corporations in financial difficulty to
negotiate arrangements with creditors that allow the corporation to avoid
bankruptcy and to continue carrying on its business as a going concern. To
qualify for relief under the CCAA, the debtor must be an insolvent
corporation with aggregate debts of not less than C$5,000,000. The debtor
begins proceedings by making an application to court for an order granting
a stay of proceedings against the debtor. The debtor continues in possession
of its assets throughout the restructuring period, subject to any restrictions
that the court may impose with respect to use of funds or specific assets. The
plan of compromise or arrangement must be approved by a majority of the
creditors in each class of creditors and by a two-thirds majority in dollar
value of claims for each class of creditors. The court must also approve the
plan of compromise or arrangement. The CCAA has relatively few
procedural requirements. Accordingly, the court is given a great deal of

discretion in a CCAA proceeding.

20.4  Receivership

Receivership is the most common method used by secured creditors for

realizing on assets (for example, equipment, inventory, commercial real
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estate) over which they have been granted a security interest by a debtor.
Receivership involves the appointment of a receiver (either a private
appointment or a court appointment under provincial legislation) to take
possession of the debtor’s assets and arrange for their sale. On sale of the
debtor’s assets, the funds are dispersed first to the receiver (for
administrative fees), next to secured creditors in accordance with their

priorities, and the balance to unsecured creditors.
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21
LITIGATION, ARBITRATION AND
MEDIATION'

21.1  The Canadian Court System

The Canadian court system consists of three divisions:

e  The Federal Court, which has jurisdiction over subject matters that
generally have limited relevance in the commercial context. These
subject matters include admiralty, air transport, copyright and

aboriginal law.

e Provincial Superior Courts, which are administered by the
provincial government but with judges appointed by the federal
government. Commercial disputes generally are handled by the

Provincial Superior Courts.

e True Provincial Courts, which have jurisdiction over child welfare,
small claims, and criminal matters of a minor nature. Provincial

Court judges are appointed by the provincial government.

Each province has a Court of Appeal to which final decisions of the Superior
Courts can be appealed as of right. The Supreme Court of Canada is the
highest court in Canada and the court of last resort for both federal and
provincial court systems. Appeal to the Supreme Court of Canada is

generally only permitted with leave of that court.

' Current as of March 1, 2010.
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21.2 Civil Procedure

Civil procedure rules governing litigation in Canada allow for the exchange
of pleadings followed by an exchange of affidavits of documents in which
each party lists all documents which are or may be potentially relevant to
the dispute. Examinations for discovery (depositions) are permitted of the
parties only, except with leave of the court. Most cases in major urban areas
in Ontario are case managed by court officials who attempt to ensure that
cases move forward in an orderly fashion to trial. However, case
management is no longer mandatory in Toronto. Juries are used much less

often in civil litigation in Canada than in the United States.

The Superior Court of Justice in Ontario maintains a “commercial list” with
jurisdiction over a range of commercial issues such as bankruptcy, creditors’
rights, shareholder disputes, company re-arrangements etc.. The commercial

list is well-regarded for its efficiency and the expertise of its judges.

21.3  Class Proceedings

Since the enactment of the Class Proceedings Act, 1992, in Ontario, class
actions have been permitted and are growing in popularity across Canada.
Class proceedings follow their own rules of procedure and are case-managed
by a class proceedings judge. Class proceedings generally follow the same
procedure as regular actions with the proviso that the plaintiffs or
defendants, as the case may be, must be certified as a “class” in accordance
with the Ontario Class Proceedings Act, 1992, before the action can proceed

to the discovery and trial stage.

21.4  Damages

Generally, damages awarded for tort claims are less than those awarded in
the United States. Punitive, aggravated and exemplary damages are
permitted, and occasionally awarded, in the civil tort area, and, rarely, for
breach of contract, although typically for much small amounts than is the

case in the United States.
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21.5  Mediation

In some parts of Canada, parties are required to mediate cases prior to trial.
Parties are, however, free to choose their own mediator for the court
mandated mediation or from a roster of mediators maintained by the
Ministry of the Attorney General. Apart from the court mandated mediation
systems, parties routinely take cases to voluntary mediation. Respected

practitioners and retired judges frequently serve as mediators.

21.6  Arbitration

(a) Domestic

All provinces have domestic arbitration legislation. However, there are
significant differences between the legislation in each province, particularly
respecting the availability of an appeal to the courts from an arbitral award,
and the extent to which parties can contract out of the provisions of the
legislation. British Columbia has a distinctly different domestic arbitration
regime from that of Alberta and Ontario. The domestic arbitration regime in

Québec is governed by specific provisions in the Civil Code of Québec.

As a matter of jurisprudence, courts have a preference for deferring to
arbitral tribunals where arbitration has been selected by agreement between
the parties. The popularity of arbitrations in the commercial context has
been gaining steadily over recent years. Recently enacted consumer
protection legislation in Ontario prohibits and renders of no force and

effect arbitration clauses used in consumer contracts.

(b) International Arbitrations

In 1986, Canada implemented the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards. All provinces have
implemented the UNCITRAL Model Law on International Commercial

Arbitration, as has the federal government.
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